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PREFACE. 



A S the security of our persons, 
our reputations, our properties, 
and our. liberties, depends upon 
Jurors ; it can never be unseason- 
able to inform, or to remind them 
of their duties. While they remain 
ignorant of the nature of their sta- 
tion, they cannot determine with 
propriety ; while they feel not it's 
importance, they will not conduct 
themselves with spirit. When ques- 
tions, however, which relate to the 
welfare of the PEOPLE, are agi- 
tated in courts of justice ; instruc- 
tions of this kind become of more 
than ordinary importance. Errors 
upon these occasions may be at- 
tended with fatal consequences; 
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since powers wiH be introduced, 
which may, in the end, overturn 
the constitution. 

, But it is not upon the good in* 
tendions of Jurymen only, that w^ 
must depend. If they should be 
prevented, either by fraud or by 
force, from discharging the trust 
reposed in them ; their endeavours 
will avail little to the protection 
of the subject. Their rights ought, 
therefore, to be guarded against all 
attacks; especially as men of great 
eminence in the law have publickly 
declared that they have lately been 
invaded : and, to be defended, they 
must be understood. 

A knowledge, then, of whatever 
relates to the office of Juries, seems 
at this time essentially necessary ; 
since from hence alone can An&e 



.' 
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the proper execution of it's duties, 
and the ^ewmrtiw of it^ np-^ 
To promote this end, the follow- 
ing pamphlet is now re-published. 
It's character for perspicuity, and 
strength of reasonings is so ^w^^U 
established, that it is needless to 
enlarge upon it here. If it meets 
with the success which it-s merit 
deserves, it will, perhaps, be a prin- 
cipal means of preserving the trial 
by Jury, in it's foil force, to pos-» 

* 

terity. 
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ADVERTISEMENT TO THE READEH 



riiHIS treatise has passed through many editions. 
'' It appeared Jirst in the year 1680; it was 
re-printed in the y^ar 1731, and again in 1752, 
1763, 1764, 1770 awrf 1771 ; and is now presented 
to the public at least for the eighth time. 



N. B. — Afany circumstances might lead the 
reader to suspect, that this Dialogue has been al- 
tered in order to accommoddle to the present times. 
This ^edition, hdwever, has been carefully collated 
with the first, wh^ch was printed in London, -for 
Richard Janeway, in Queen^s Head Alley, Pater- 
noster Row, in the year 1680. So scrupulously 
has the Original been adhered to, that not a single 
word has been altered ; except in the translation of 
the Latin sentences in page 3 [now page 4 j the lat- 
ter of which was before unintelligible. Liberties ^ 
have indeed, been taken with the orthography and 
pointing ; but these have not in the least affected the 
seme. 



THE 



ENGLISHMAN'S RIGHT, 

ige. S^c. Sfc. 



Barrister. 

m 

MY old Client ! a good morning to you : 
If hither so fast ? you seem intent upon 
s<»iie important affair. 

Juryman. Worthy Sir ! I am glad to see 
you thus opportunely, there being scarce any 
person that I could at this time rather have 
wished to meet with. 

Barr. I shall esteem myself happy, if in 
any thing I can serve you. — ^The business, I 
pray? 

Jurym. I am summoned to appear upon a 
Jury, and was just going to try if I could get 
off. Now I doubt not but you can put me 
into the bei^t way to obtain that favour. 

Barr. It is probable I could : but first let 
me know the reasons why you desire to decline 
that' service. 

A 
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Jurym. You know, Sir, there is something 
of trwible and Idas' of tinie in it:— anij men's 
lives, liberties, and estates (which depend 
upon a jury's gidltyy or not guilty^ for the 
plaintiff, or for the defendant) are weighty 
things. I would not wrong my conscience 
for a world, nor be accessory to any man's 
ruin. There are others better skilled in such 
matters. I bate evep so loved peace,* ^at I 
haYje forborne going to law (as you well know) 
many times, though it hath been much ta my 
Ibss. 

Barri I commend your tenderness and 
]hodt3sty ; yet must tell yoU| these are but 
general and weak excuses. 

As for your ^ime and trouhhi it i» not much ; 
and however, can it be better spent than in* 
doing justice, and serving your country ? To? 
withdraw yourself in such cases is a kind of 
sacrilege, a robbing of the public of those 
duties which you justly owe it.-^The more» 
peaceable man> you have been^ the more fit 
you are : for the office of a Juryman is, oon- 
scientiously to judge his neighbour; and needs- 
no more law than is easily learnt to direct him 
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.<^^)i. I look tipon you dietefbre as a mbh 
Well qualified with estate, diswetiori, ahd 
iofegrity ; aad if all such as you Bhould ttdfe 
private itteaitt to avoid it, bow Would tKc 
liing and country be hopestiy served? At thai 
rate we should have lume but fools or knave« 
entriteted in this grand coiicftto, on which 
(a» you well observe) tht lives, libe^tiesj aiid 
estates ofdlEHg'/a;^; depend. 

Your tendemeis not to be acoiSMty to any 
man's being wronged or rained> is (as I isaiti) 
touch to be oqmmended. But may yoij not 
incur it unawares, by seeking thus to avoid it ? 
Pilate waa not innocent bteause he washed his 
bands, and said) *1 am innocent of the blood 
* of thi« juat person r see ye Id it.* There are 
feults of omission as w«U as oommissiota.-** 
When you aie legally called to try such « 
cauae^ if yo« shall shuffie out yourself and 
thereby persons perhaps less oonscieiitiotfs 
happen to be made use of, and so a villain 
escapes justice, oc an innocent man is ruin^ 
«d, by a preposdessed or negligent verdict ; 
can you think youteelf in such a case wholly 
bianwleas? Qui mnprohibet cum potest, Jubet : 
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Thnt man abets an: evil^ who {>rev6nte it not^ 
vfhea. it is in his pevar. JVirc caret tscrufmh 
WQtttatk occulta^ qui evidentirfimnoti dtmdt 
obviare: Nor can he escape the suspicion^ of 
being a secret aGcomplice^.who^evidentlyde*' 
clines the prevention of an atrocious crime. • 
> Jurym. Truiy^ I think «» man is hound 
to do all the good he ean.; especially when 
he is lawfully called to it. Bat. there some<- 
times happen nice cases, wherein it may be 
difficult to discharge one's. coi^eiCTice without 
incsirring the dispWaure of the court, and 
ihence trouble and damage may arise. 

JBaiTw That is but a vain and needless fear. 
For as thejttroi8'privUege8(and ereryEngiuh^ 
man^s in and by them) are very considerable; 
so the laws have no less providently guarded 
them against invasion or usurpation. So diat 
there needs no more than, first, understanding 
to know your duty ; and^ in the .next place, 
courage and resolution to practise it widi im^ 
partiality and integrity, free from accursed 
bribery and malice, or (what is. full as bad in 
the end) base and servile fear. / 

Jmym. I am satisfied^ th»t 'as it is for 
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tlie adv9titage and' honour of the public ^i^ 
lAosr of undbrstanding, substance and hlmedty^^ 
abcwld be em|)l6yed to sersre on jurie^v that 
justice and right may iairly be achninistered ; 
so it is their own inteHU^ when called there* 
unto» readily to bestow their attendance and 
service, to prevent ill -ptecedents from men 
otherwise qoalified ; which may by degreeift 
fatally, though insensibly, undermine our 
just birth^righis, and perhaps fsiW heavy one 
day upon us, or our posterity ^ But^ for my 
own part, I am fearful lest I should suffisr 
thro' my ignorance of the duty and office of 
a juryman; and, therefore, on that account 
principally it is, that I desire to be dxeused^ 
in my appearance ; which if I uliderstood bat 
so well as* I hope many otthers do,' I * would, 
with all my heart attend^ the service* 

JBaiT« You speak honestly, and like aa 
Englishman. But if that be aH your ca&s^ 
of scru[^e, it may soon be removed, if you ^ 
will but give yourself a very little trpubleoC 
enquiry into the necessary provisions of ibm 
law of England relating to tibis matter* .- 

Jurym. Thare is nothing (of a temporal 
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concern) that I would tabre gladly be m- 
formed in; because I am satififiedt it is verj 
expedient to be generally known. And first, 
I wpuld learn him long trials by juries have 
been used i^ this nation.* 

Barr. Even time out of mind ; — so long^ 
that our best historians <:annot date the ori^ 
ginal of the institution ; being indeed cotem-* 
porary with the nation itself, or in use as soon 
as the people were reduced to any form of civil 
government, and administration of justice. — ^ 
Nor have the several conquests or revolutions, 
the mixtures of foreigners or the mutual feuds 
of the natives, at any time, been able to sup- 
press or overthrow it. For, 

1 . That juries (the thing in effect and sub- 
stance, tho' perhaps not just the number of 
twelve men) were in use among the Britons^ 
(thefir^t inhabitants of this island) appears by 

t 

* Om: anthorj^ in his title-p. told va, tkat he int^ided 
to point out, with respect to Juries, 1. their antiquity;. 
2. their excellent designed use ; 3. their office and just 
privileges. In answa: to the Juryman's question, and 
in compliance with his own promise, he is now going 
to treat of the anttqwhf of Juriee. 
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the ancient momknenta and writings of that 
natioa ; att^ting^ tfa»t tlielr FFeeholdera had 
dflways a share inrtlib triak and detarminations 
of d&flerences.. 

!2. Most certain it is^ that tbey were piai> 
tised by thaSoMm^^ and were then the onty 
coiirtsy or at least an easenti^^r <^ the greater 
part otfall courts of judicature : fbr so (rtoomife 
a multitude of otberi instances) we fiiikd in laxsg 
Ethelred^sf Ikwsy ^ta singuli» CentuHia/ ^e-.--^ 
^}n jeTery hundred let there be: s cdurt» ttad 
^fet twelve ancient feeenien^ together witk tke 
^ h&t^y (or rathcfiv according tK> the Saofmif 
^ the GroTe, iu e^ tfce chief officer anvengst: 
^ tbem) be swonn^ bbat tkey will not oondemnt 
^ airy persom that is< innoeenti nor acquit anyi 
•^one' that ie guifey/ 

,3. When the Nqrmms eaiwe m^ IViilmmy 
thcrf cammoidy oalkKl^ the Canqtmfw^i wa» so* 
fbr from^ abrogating thig pviv^e of juries^ f 
that iiv the^fowtb yew ofhis reign^ beieonfim- 

ed alt king Bdmxrd ike Qmfesior^s lawsv and 

> • • • _ » 

^ ^ Ernnb. p. 318. CbA^; Vpaft, ImKStvLiids^foL I6&i ' 
f See S^hMfi's GSowaii m tte ivwxt Jfir«tf»b ' 
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the ancient customs of the kingdom, whereof 
this was an essential and most material part. 
Nay, he made use of a jury, chosen in every 
county, to report and certify on their oaths 
wlmt t^ose laws and customs were ; as appears 
in the proem of such his confirmation, 

4. Afterwards^ when the Great Charier^ 
commonly called Magna Charta^ (which is 
nothing else than a recital, confirmation, and 
corroboration of bur ancient English liberties) 
was made and pnt under the great seal of 
England^ in the ninth year of king Henry the 
Third (which was anno Domini 1225) then was 
this privilege of trials by Juries in an especial 
manner confintaed and estdb^lished ; as in the 
fourteenth chapter — •That no amercemfmitsr 
' shall be assessed, but by the oath of good and 

• honest men of the vicinage/ And more fiiUy 
in that golden ninc'^and-twentieth chapter'-^ 

• No freeman shall be taken or imprisoned, nor 

• be disseised of his freehold or liberties, orfrefe 
' customs, or be out-lawed, or exiled, or any 

• other way destroyed, nor shall we pass upon 

• him, or condemn him, but by the lawful 
•judgment of his peers,' &c; Which Grand 
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Gfatartef having been confirmed by above thir* 
tjacts of parliament^ the said right of juries 
tbere^y^ and by constant usage, and common 
castom oi England, which is the common 
law,.is brought down to us as our undoubted 
birth-right, and the best inheritance of evtry 
EngUskman. For as that famous lawyer, chief 
justice Coke,* in the words of Cicero, excel- 
lently Hvers,^ Major hareditas venit unicuique 
^ nostrum a jure ^ legibus, quam aparentibusV 
^ It is a greater inheritance, and more to be 

* 'Valued,wfaich we derive from the fundamen- 
' tal constitution and laws of our country^ 

* than that which comes to us from our re- 

* spective parents :' for without the former, 
we have no claim to the latter. 

Jurym. But has this method of trial never 
been attempted to be invaded or justled out 
of practice ? 

Barr.^ It is but rarely that any have 
arrived to so great a confidence : ^ For it is 
^ a most dangerous thing to shake, or alter, 

* any of the rules, or fundamental points of 

I !■ ■ . ■ ■ I I . ... ■■—■■■■ ■ ■ ■ 

* 2 Institut. foL 66. 
B 
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^ the common law, M^bicb in trutb itre the 
' main pillars and supporters of the fabric of 
^ the commonwealth */ these are judge Cok^^s 
wqrds,^ Yet sometimes it has been eade^^ 
voured ; but; so sacred and valuable was the 
institution in the eyes of our ancestors » loid 
30 tenacious were they of their privileges» and 
zealous to maintain, and preserve such « vital 
part of their birth-right and freedom ; ti»t 
no such attempts could ever prove effectual^ 
but always ended with the shame «uid severe 
punishment of the rash undertakers* For ex- 
ample, 

1. Andrew Hom^ an eminent lawyer, in 
his book, entitled, *The Mirror (^Ju$tic€Sf' 
(written in the reign of king Edward J, now 
near 400 year9 ago) in the fifth chapter, and 
first section, records,That the renowned Saa^on 
king Alfred caused four-and-forty justices to 
be banged in one year, as murtfaerers^ for 
their false judgmenta. And there recites their 
particular crimes, mo3t of them being in one 
kind or other, infringements, violations, «nd 

* 2 Institut. p. 74. 



V 
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Mcroach\ilet)ti of und upon the rights and 
^rivHcges of |«iriiBs».— Amongit the rest, that 
'^vorthyt author tells us> he hanged one justice 
Cadwine^ becfause he judged one Viackwy to 
death wUhtna the foment of 4dl the jurors : 
/or whereas he stood upon his jury of twelve 
men 9 because three of them x»ould have saved 
him), 4his Oddvfitae removed those three^ and pftt 
others in their room on the jury^ against the 
said Hackwy's consents Where we laciay ob- 
iserve, that though at Ittst twelve men did give 
a verdict against him, yet those, so put upon 
him, were not accounted his jurors ; by rea- 
gon all, or any of them, who were first sworn 
to try him, oould not (by law) be removed, 
^and others put in their stead : Atid that such 
illegal alteration was then adjudged a capital 
crime, and forthwidi the said Cadwine was 
iianged. 

2. A ^second instance I sh^l give you in 
the words of tire lord chief justice Cake ;*— ^ 
^ Against tins ancient and fundamental i&yit 
^(and in t(ie face thereof) there was in the 



MWi**^ii^afclB— ^»*^MWWfc—— ifc«*«— ^i^— **Wi^Mi«BM>— ■ I KW k1 



* €<Ae, 2 port tfl hat. fol. 51. 
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» 

^ eleventh year of king Henry VII. cap. 3. 
' an act of parliament obtained (on fair pre- 

* tences, and a specious preamble, as to avoid 

* divers mischiefs, &c.) whereby it was or- 
*dained, "That from thenceforth, as well 
"justices of assize, as justices of the peace, 
" upon a bare information, for the king 
" before them made, without any finding or 
"presentment by the verdict of twelve men, 
" should have full power and authority, by 
" their discretions, to hear and determine all 
** offences and contempts committed or done 
"by any person or persons against the form, 
" ordinance, or effect of any statute made 
" and not repealed," &c. * By colour of which 

* act' (saith Coke) * shaking this fundamental 
^ law' (he means, touching all trials to be by 
juries) ' it is not credible what HORRIBLE 
' OPPRESSIONS and EXACTIONS, to the 
' undoing of MULTITUDES of people, were 

* committed by Sir Richard Empson^ knight, 
^ and Edmund Dudley ^ esq. (being justices of 
^ the peace) throughout England ; and upon 
' this unjust and injurious act (as commonly 

* in like cases it falleth out) a new office was 
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\ erected, find they made me^sters of the kiqg's 
' forfeitMres/ , . 

But not only this statute was justly, . soon 
after the decease, of Henry VIL repealed by 
the statute of the 1 Henry VHI. cap. 6. but 
also the said Empson and Dudley (notwith- 
standing they had. such an act to back them, 
yet it being against Magna Charta^ a^dj copr 
sequently void) were fairly executed for their 
pitins ; and several of their r under-agents, as 
promoters, informers, and the like, acMerely 
punished, for a, warning to all others that shall 
dare (on any pretence whatsoever) infringe 
our English liberties,* For so the lord Coke'f 
having (elsewhere) with detestation mentioned 
their story pathetically concludes; ^Quieorum 
^ vestigiis insistant, esitus perhorrescant.' ^Let 
^all those who shall presume to tread their 
' steps, tremble at their dreadful end/ Other 
instances of a later date might be given, but 
I suppose these may suffice. 



* See Sir Rich. Baher'$ Ckron. p. 254, printed in 1674* 
1 4 parti Instatttt. fol. 41. 
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JHrym. Yes, auriely;* And by what you have 
discoursed of the long-continued ute of juries, 
%nd the zealous regards oui" ancestors' had not 
to part with them, I perceive that they Were 
lesteettxed a special privilege. Be pleased, there- 
fore, to acquaint me, wherein the excellency 
and advantages t6 the people, by that method 
t)f tri^l '^bove others^ may consist. . 

iBarr. This question shews you hiave not 
been tmjtch ^convertoiit abroad, to observe the 
miserable condition of the poor people in 
teost other nations^ where they are either 
wholly subject to the despotic arbitWiYy Itlst 
of theii' rulers ; or at best under such laws ad 
render th6if lives, liberties, and estates, liable 
to be disposed ^"f fit the discretion lof strang- 
ers appointed their judgeis ; most times toer- 
(fctettary , and creatures of prferbgativfe ; some- 
tii^^es malicious "and oppressive ; and <!>ften 



* The Juryman having been instructed in the antiquity 
of juries, is now going to enquire wherein their advantage 
consbts. The Barrister accordingly shews the benefits 
which may arideftrom ih&n. tlius the author performs 
the second part of what he proposed in %be title<*pn^ 
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punlii?^ vxd corrupt. ^ Or suppose them ever 
^ ju§t and upright, yex still feas the isubjcct 
119 4«K;{intj aigaiost the drttjicks of uneoQisoi-^ 
O^able witne9S?9. Y^a, vfh^re there is no suf^ 
fiaictQt evidenqQ, upon bare suspicions, they 
are obnoxious to the tortures of the vabky 
^hich often ntftke 41) innocent man <!;onfess 
himself guilty, merely to get out of present 
pain. Js it uQt then m ines^m&ble hap^inesisf 
tQ be born, an4 live under such a nkild and 
rightwus constitution, wherein a,ll these mis- 
chiefs (as far a9 human prudence can provide) 
♦re prevented ? where none qan be condemn-^ 
ed, either by the power of superior etiemies, or 
the rashness or ill-»will of any judges nor by 

the bold aflSrnjatipnsf of any profligate evir 
dence: but no less tbftn twelye honest, subt 
stantial, impartial men, his neighbouw (who 

consequently cannot be presumed to be un- 
acquainted either with the matters charged. 



^ See all this ^ceelleotly made out, and mom at laigs^ 
by th^ Laid G. J. Panueue, afteroards d^aaceilor to 
K. Bemy VL ia his Book, De lauMui Legm A^flia, 
cap. 26,27,28,29. 
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the prisoner'^ course of life, or the credit ^f 
the evidence) must first be fully satisfied in 
their consciences, that he is guilty; and m 
all unanimously pronounce him upon their 
oaths ? Are not these, think you, very mate* 
rial privileges ? * 

Jurym. Yes, certainly ; though I never 
so well considered them before. But now I 
plainly see our forefathers had, and we still 
have, all the reason in the world to be zealous 
for the nmintenance and preservation thereof 
from subversion or encroachments, and to 
transmit them entire to posterity. For, if 
once this bank be broken down or neglected, 
an ocean of oppression, and the ruins of infi- 
nite numbers of people, (as in Empson and 
Dudley s days) may easily follow, when on 
any pretence they may be made criminals, and 



. * It may be of importance to add one observation 
here : — ^Though a parliament, to supply the necessities 
and purposes of an abandoned administration, shoidd 
oppreBB us with taxes ; while the constitution remains, 
in other respects, unviolated, the continuance of juries 
in their legal force will secure our reputations, our per- 
sonal liberties, our limbs, and our lives. 
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theri fined in vftst sums, with pretext to en- 
rich tlie king'^s coffers, but indeed to feed 
fhose insatiate vultures that promote such 
arireadohable prosectitious. But since you 
havfe taught me so much of the antiquity and 
excellency of juries, I cannot but crave the 
Continuance of your favour, to acquaint me 
^mew hat more particularly of their office and 
power by law; 

Barr. ^ I shall gladly comply with so rea* 
sonable and just a request. -f-'A jury of twelve 
• men are by our laws the only proper judgeis 
^ of the matter in issue before them/ As for 
instance, 

1. That testimony which is delivered to 
induce a jury to believe, or not to believe, 
the matter of fact in issue, is^ called in law 
EVIDENCE ; because thereby the jury may, 
out of many matters of fact, Evidere verita-- 
tern ; that is, see clearly the truth, of which 
they are proper judges. 

• The author now proceeds to the execution of the 
iSAtdf and last part of his proposed plan. 

t See Coke, 4th part of Instit./o/. 84. 

C 
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2. When any: matter is^worn, or [when 
a] deed [is] read, or offered, whether it shall 
hfi beUeved, or not, or whether it be true, or 
false, in point of fapt, the jurors are proper 
judges. 

3. Whether such an act was done, in 
such or such a manner, or to such or such an 
intent, the jurors are judges. For the court 
is not judge of these matters, which.are evi- 
dence to prove, or disprove the thing in issue. 
And therefore the witnesses are always or- 
dered to direct their speech to the jury ; they 
being the proper judges of their testimony. 
And in all pleas of the crown (or matters; 
criminal) the prisoner is said ^to put him- 
' Belf for trial upon his qountry ;' which: is 
explained and referred by the clerk of thfe 
oourt, to be meant of the jury, saying to 
them, * Which country you are.' 

. Jurym. Well then, what is the part of the 
king's justices, or the court ? what are they 
to take cognizance of, or do, in the trials of 
men's lives, liberties, and properties ? 

Barr. Their oflSce, in general, is to do 
equal justice and right : particularly, 
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1. To see that the jury be regularly re- 
turned and duly sworn. 

2. To see that the prisoner (in cases 
where it is permitable) be allowed his lawful 
challenges. 

3. To advise by law, whether such mat- 
ter may be given in evidence, or not ; such a 
writing read, or not ; or such a man admitted 
to be a witness, &c. 

4. Because by their learning, and' expe- 
rience, they are presumed to be best qualified 
to ask pertinent questions, and, in the most 
perspicuous manner, soonest to sift out truth 
from amongst tedious impertinent circum- 
stances and tautologies : they therefore com^ 
monly examine the witnesses in the court; 
yet not excluding the jury, who of right may^ 
and where they see cause, ought to ask theni 
any necessary questions ; which undoubtedly 
they may lawfully do with modesty and dis- 
cretion, without begging any leave. For if 
asking leave be necessary, it implies in the 
court a right when they list to deny it; and 
how then shall the jury know the truth? And 
since we see, that council, who too often 
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( — Pudet h(BC opprobria nobis) for tbeir fees 
strive only to baffle witnesses, and stifle truth, 
take upon them daily to interrogate the evi- 
dence ; it is absurd to think that the jurors 
should not have the same privilege, who are up* 
on their oaths, and proper judges of the matter. 
5. As a discreet and lawful assistant to 
the jury,* they do often recapitulate and 
sum up the heads of the evidence : but the 
jurors are still to consider whether it be done 
truly, fully and impartially ; for one man's 
memory may sooner fail than twelve's. He 
may likewise state the law to them ; that is, 
deliver his opinion where the case is difficult, 
or they desire it. But since, er facto jus 
oritur^ all matter of law arises out of matter 
of fact, so that till the fact is settled there i» 
no room for law : therefore all such discours- 
es of a judge to a jury are, or ought to be, 
hypothetical, not coercive ; conditional, and 
not positive : viz. • If you find the fact thus 
* or thus* (still leaving the jury at liberty to 
find as they see cause) ^ then you are to find 



Vavghan^s Reports in Bushell's case^ fol 144. 
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^for the plaintiff; bul if y<Mi find the. &ct 
^ thu8^ or thu9i tbea you are to find for the 
* defendant, or the like ;' guilty^ or not guilty» 
in cased criminal. 

Lastly, they are to take the ^ verdict of the 
jury, and thereupon to give judgment accord*. 
ing to law. For the office of a judge (as C(^e 
well observes) iajus dicere^ not jus dgre; not 
to make any laws by strains of wit, or forced 
interpretations ; but plainly, and impartially 
to declare the law already estabUshed. Nor 
can they refuse to accept the jury's verdict 
when agreed : for, if they should, and force 
the jury to return, and any of them should 
miscarry forwant of accommodation, itwould 
undoubtedly be murthier ; and in such case the 
jury may, without crimcy fofce their liberty ; 
because they are illegally confined, (having 
given in their verdict, and thereby honestly 
discharged their office,) and are not to be 
starved for any man's pleasure. 

. Jurym. But I have been told, that a jury 
is only judge of naked matter of fact y and are 
not at all to take upon them to meddle with, 
or rf^gard, nmfter.trf Um^ but le^ve it wholly 
to the court. 
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: Barr. *Ti8 most true, jur6rs arejudges of 
mattes of fact': that is their proper province, 
their chief business ; but yet not excluding the 
consideration of matter of law, as it irises out 
of, or is complicated with and influences the 
faact. For to say, they are not at all to meddle . 
with, or have respect to, law in giving their^ 
verdicts, is not only a false position, and con- 
tradicted by every day's experience ; but also 
a very dangerous and pernicious one ; tending 
to. defeat the principal end of the institution 
of juries, and so subtilly to undermine that 
which was too strong to be battered down. 

. 1 . It is false : For, though the direction, 
as to matter of law separately, may belong 
to the judge, and the finding the matter of 
fact does, peculiarly, belong to the jury; 
yet must your jury also apply matter of feet 
aitd law together; and from their considera- 
tion of, and a right judgment upon both, 
bring forth their verdict : For do we not see 
in most general issues, as upon not guilty — 
pkaded in trespass, breach of the peace, or - 
felony, though it be matter in law whether 
tbe ipartybe a trapasser^ a breidier of the 
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peace^ OF a felon ; yet the jury do not find 
the . fact of the case hy itself ^ leaving the law 
to the cojart ; but' find the party guilty, or 
not guilty* generally ? so as, though they an- 
swer not to the question singly^ what is law ? 
yet they determine the laWj in all matters, 
where issue is joined. So likewise is it not 
every day's practice, that when persons are 
indicted for murther, the- jury not only find 
them guilty, or not guilty ; but many times, 
upon hearing and weighing of circumstances, 
bring them in, either guilty of murther. Than-' 
slaughter^ per infortunium^ or se defendendo^ 
as they see cause ? Now do they not, herein, 
complicately resolve both law and fact? And 
tp what end is it, that when any person is 
prosecuted upon any statute, thb statute itself 
is usually read to the jurors, but only that 
they may judge, whether, or n^o, the matter 
be within that statute ? But to put ihe busi- 
ness out of doubt, we have the suffrage of that 
oracle of law, Littleton^ who in his Tenures, 
sect. 368, declares, ^ That if a jury wiil take 
^ upon them tlie knowledge of the lam upon the 
* mott^y they may.' Which ii agreed to Uke^ 
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^^iid Ihefe&re it bfidse 1 1^ thM 1^ jar^ 
bittb not power 9 or dothJ^ot use ffei^tfitly %d 
apply the &0t to the k^ ; and tfa^)c6 l^ng 
Aeirmeasarea, judge of, and determine^ the 
criip^, or issue^ by their verdict.^ :^ 

.^;,. ' i ' i "i tr; J" t t. ' ' . < ^ ' M . r »»■ ■ ■ t ■ '' ■''■■■ ■ '>«* 

> ^ Before the preeeDt dbputes tir6Be, anal&Ie ynitiii 
tf our own times considers this as a settled and fdlowed 
role. See Blackstone's Commentaries^ vol. i. pi 8. vol. in* 
p. 877, 378, particulariy vol. iv. p. 354, 356, 4th ed. 
i' f' Not otily the express assertion of lawyers, and thfe 
jmetiee of ^^e' courts, pi^v«, that jnriels^ ^ure iuthoHtecl 
to detenmne the law^ so far as it relates to the fact; bnt, 
m the third place^ the ioords, in which verdicts must be 
^veilk, indicate that they have this power. If juries had 
Veen appointed to judgie of fkct'only; the words ' done,^ 
or 'not rtlone,' or wofds'of 4 l&o^m would hav« 
l^ifte «iihftdN;ut|sd foi^ the weirds ^guBty/ or ^not guihy/ 
Hoi^^vec^ as oUr ancestors have placed it in their option 
to deiermme the law> so &r as it is connected with the 
tfcty\ke laagua^ of tiidr verdicts comprehends, whini 
neoesMo^ their. sentuMtits up6ti ^bdth; I^ an^actidn is 
sitdito b^ ciia(iini(^ tjb is neoet^sfy to di^termine wbetfaieir' 
the^aetioii>ha|q9eti6d ;-«*So that Prkea a juiy declares ihftt 
iSttiaiL is guilty, the hct ia implied ; because they cannot 
affik ^^t; where thefts is no fitct! When a ^iiry declares 
aJrikknMt gvukjr, thfe ctetennination Of thd filet is 1^ i^- 
certain ; because it is xm^neeesiary: for the hm.cmiiiSAB 
itself with actions^ only so fieur as they are criminal. 
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. S. As jories have ever been vested vitii 
such power by law, so, to exdade them from; 
or disseiae them of the same, were uttwly. to 
defeat the . end of their institution.* For 



^i j" «i 



* From the doctrine^ that juries, in the case of libels, 
are not judges of law, as well as fact, necessarily flows 
the following absurdity ; viz. Aat it is the duty of juried 
to dedstre men goiUyy or not guilty, in whom they- per- 
ceive neither guilt, nor innocence. — ^Again : If, becaiuse a 
circumstance is establish^ as a fact, it is tQ be reputed 
as a crime, every incident which happens, is a crime. 
Now, if printing and publishing only be criminal, it is 
eriminal to print and publish the Book ,of Comman 
Prayer, and the Bible. 

It is^hard to say, on what principles this right of 
juries can be disputed. ^' If jurymen, because not bred 
to the law, are supposed incapable of knowing what is, 
or what is not law ; it follows that none but lawyers caa 
justly be punished for a breach of the law: : for, surely, 
that man is rather unfortunate, than faulty, who igno- 
rantly transgresses the law/'-rBesides, if it is wise to 
vest the determination of law, where it concerns facts, 
in the jury, when any civil or criminal suit is in question ; 
certainly it i& wise to entrust the jury with the aamie 
jiower, in all suits which partknlarly concern the state : 
because, in such suits, the determination is always of 
more consequence, and judges are more likely to be 
under an influence, which is injurious to the rights of the 
people. 

D 
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^eVij 16 !a> peiBon: should be indicted for doing 
any domirion* innocent aet^if it be but clotk^ 
od, dnd disgaisedvin the indictment^with the 
mtme of: treasGai» or some other hi^h crime^ 
and proved, by witnesses, to have been done 
by him ; the jury, though satisfied in consci* 
ence, that liie iactis not any such ofience as 
iti is' called vyet because (acbording tO' this 
fend opinioii)' they have iib powtertdjild^e of 
law, and the fact cliarged is fully proved, they 
shall, at this rate,,be bound to find him guilty : 
And being sb found, the'judge may pronounce 
sentence against him, for hie fihds^hittl aicofi* 
yict^ traitor, dtc by his peers. Add thus, 
as a certain physician boasted, that he ha4 
killed one of^ his^ patients with tbebest method 
in die world; so hei^ should we ba;ve dn'in^ 
nocent man hanged, drawn; an:d' quartered, 
and all according to law. 

Juiyrn* God forbid that any such thing 
should be. praetis^ !' and indeed^ Ji do' not^ 
very fully understand you. 

Barr. Ido not say it ever hath £>een, and 
I hope it never tt?i// he practised : But this I 
will say, that according to this doctria^a^ 



\ 
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rprci98lpi|« tban otiy a^v^Ati^ pr gMwy^i«9<if 
oar legal liberties agunst arbitrAPy isjij^cp^ 
Wpi im4» raor* pi$i|)ei|ti«9 lip d^ the drudgery, 
«o4 )>e9r jdif iblmt? 'Of i9Qr<ec^w»blis 3pfme^^T 

perceive it, let as put an imaginafy «ease ; AQ^ 
M ^ flewst t9 al)$t ajQ^ inceyer«9ce t(M»i|rds 
^ M^Q^aty, ^ only to «xpJlM» th^ it^iio^ 
itvpil isj^ ^be »Vsvr4jae88 of tb)9 f^pi^i^'^r* 

^ppf>6e tb«» a f»ft9 «bpqjd be indjrcte(i,=Far 
^9|: he ia« » f^Jeif^ ti^Hor^ Aoit hmng tJ^Jmr 

4>(God M<?B9 Iwjeyes, &c. 4*4 tBW0rp»gljr, 
f>i)99tt|npitiM>(«p)y« 9gai««t im «Uegiai}9e« «im1 

wj|i) aci m^Qt t9 a^QOt bi^ ^M^esty'^) p^l^vMl> 
mi gi9Vfri«Q$Qlt* p«»s bjr nwcj^ lor iSiMib* a 
rpyifd status, or «fQgi@s^ with hi^ bfti: PQ J»i" 

}i«Mi« to itb$ grmt G9aU9mi^ of $119 id^i«i^y 

j^ bi« 9lHb(9rM:y, ^tbe evil ie;ipf^i»pl« of Pifch^rs, 

«gHimt liie ponc^, wd bis mi^efsty s ic^oMrn 

fiqd fUg^ty . Being h«i»upoo ATfiMgoed* wd 

imving pleaded not gnUny* ^oj^pofsp th»t fsu^ 
4iaot ev«teip@9 t^amli smv^ %h9 mAm ^,£»ot 
M jis tb^ ii»d)6t)iifi}t, m T^tJwdidM»9» 
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%'th«l statue, or pictai'e, with hi* hat tt»; 
ibw imagihe yourself 6ne of 'tbfe jttrf 'tiMfct 
were sworn to try him ;-^what woiild you do' 
ih the matter ? 

Jurym. Do? why I should be rati^^diii 
my conscience, that the mati had not ^ hemn; 
committed any crime, and so I would brifng 
hiih in, not guilty. 

Barr. You speak as any honest man would 
do : but I hope you have not forgot the point 
we were upon. Suppose therefore, when you 
thought to do thus, the court, or one of your 
brethren, should take you up, and tell you, 
that it was but of your power so to do ; * For 
* look ye' (saith he) *my masters! we jurymen 
' are only to find matter of fact ; which being 
^ fully proved, as in this case before us it is, 
**we must find the party guilty. Whether 
^ the thing be treason, or not, does not belong 
^ to us to enquire ; it \9 said so here, you see, 
""in the indictment; and let the court look to 
'*that, they know best. We are not judges 
^ of law. Shall we meddle with niceties and 
** ptthctilio's, and go contrary to the directi- 
^ oris of tKe <^urt ? So perbaps >^ slildiljfk^ 
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^jiad ^fhi^ never be sabered to l)e juryineii 
V4gjUQ» ^Nof no> the nfiatter of fact yoi} j^e^ 
' is proved, and that is our business ; we must 
^g<]^ ^oording to our evidence, we cannot do 
Mess ^r truly it is something hard, and I pity 
f^lpQor.man^ but we cannot help it/ ^c^ 
Afiter these notable documents, what would 
you do now ? 

Jurym. I should not tell what^to say to 
jit ; for I have heard , several ancient jurymen 
speak to « the very, same efiect, and thoughl; 
they talked very wisely. 
, Barr. Well then, would you consent to 
bring in the man guilty ? ^ 

. Jurym. Trply I should be somewhat unr 
willing to do it ; but I do not- see whicjlir way 
it can be avoided, but that ho^must. be found 
guilty of the fact. . « 

Barr. . God. keep every honesty body from 
such Jurymen! Have.you no more, regard, to 
your Oath ? to your Conscience ? to Justice ? 
to the Life of a man ? 

Jurym. Hold! Hold I perhaps, we vpold 
^not bring him iij^ goiltjr, gei»^lj, l^iit.oply 
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g^}Aty (Qf the f«kot; ^ fading »o ntor^^ hiAi 
gyiJ^ of pasaidg by the ^atue vkb hk iliait ^cmi 
J3arr. XhU but fioorly oiieyDids die raat^er^ 
8nd sigDifiee little.or ootbing : fior aucha fisd-^ 
ing h94h gei»eraUy beea refused by the /Court, 
^ b^ing BO yier^ct ; ithaagh, it is sfudy it^yms 
la4:ely alWwed SQmeyfher^ m a oase that ce- 
quir^d fstyomr . But, suppose it r^etQ «^ce{M»4^ 
what do you intend should become g£ the {»i- 
aoner ? M«dt jciot he he kept in prison till all 
jthe jjudges «re ^t leisuce, and willing to me^ 
an^ argue the businefis ? Ought you not, and 
what reason can you girve why you Blimdd piot, 
afosoltttely acquit. Mid disfibar^ him 1 Nay, 
I do aver, you are bQuad^ by your oatbs» to 
do it ; by sayiog i^ritb yDi^r mouths to the 
court, what yoiv /coasaience oannot b}}t dicr 
tate to yottfselves, fnot guilty.' For pray 
consider^ are you not sworn. That you vi)} 
well %nd truly try^ and trae deliveiance *f- 
make 7 Thara is noaa of this story, of flatter 
■■ ■ - — 

* Is not this exactly similar to a late verdict given in 
^ case of the Sing against WoocyixUt 

f <X<dieiE t^cfict; tiUs is meant. 
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0£ &etv dl8tk^uiish6d> from law, iii yotir oatl^^ 
but you are, * well/ that is^fulfy^md * truly/ 
thfirt isv impartiaUyyi to try tbe prisoner. So 
that* if upon youjr conscienc^sy and the best 
of your understilnding;^ by what* is provdd 
agaiufit bim^^ you find^ he is guilty df tfabt 
drime whterewitb - he sfB.nd& ch^rgfBd^ ' that i% 
deserving Death, or such otber punishment 
as< the* law iofiicts upon an- offence so^ cKino- 
minated ;- then- you' ^t^ to say,f hb i» guiltyt 
B^t if you ai^ ntiii aatt«ified^'^that either- tUe 
aot he^ baa oomgiittedywaiik trttm^^ or othtr 
crime (ihou^it be< never ^ ofben'oadledso); 
or tibat the aet itself, if it- were so* ofiihinal^, 
wad ntit done:- t^^j^-what rraoiaiiis, but, that 
jmi are^ to- accluit lum^? for the' end^of juties 
ia ' to preserve men- from<^ Oppressicm ;< vitndti 
m9iy happen,^as 'well b3^ imposing, -dr ruimhg 
theHi«forH:Uafe)'a5^^cney wbicb^odeed' is ^onlbi 
CA^ a<7 least not sucb^ idr sb ^(«at, B^dis^preteif^ 
ddd'^as bytcbai^Bg^^tbera^tbiiie OGcnmisiiion 
of* that^i witicbji in. tTUl^V^w» !not ooomiiMedi^ 
Aftd- how* do- you well ji and- traly* try, - and-trud 
delfteranee nkake;('wheR< indeed- ydor' do btit 
delifi^ hui' up» t& olbers^to^ bfe odMkmiraBb 
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for that, which yourselves do not believe to 
be any crime ? 

Jurym. Well ; but the supposed ciae is a 
case unsupposable. It is not to be imagined^ 
that any such thing should happen ; nor to be 
thought, that the jtidges will condemn any 
man, though brought in guilty by the jury, if 
the matter in itself, be not so criminal by law* 

Barr. It is most true, I do not believe 
that ever that case will happen. I put it in a 
thing of apparent absurdity, that you might 
the more dearly observe the unreasonableness 
of this doctrine ; but withal I must tell you, 
that it is not impossible that some other cases 
may really hs^ppen, of. the same, or the like 
nature, though more fine, and plausible. And, 
though, we apprehend not, that during the 
reign of his Majesty that now is, (whose life 
God long preserve) any judges will be made, 
that would so wrest the law ; yet what security 
is th^e, but that somie successors may not be 
so oaiitious in th^r choice? and, though our 
benches of judicature be at present furnished 
with gentlemen of great integrity, yet, there 
may one day happen some Trmlumt or kins- 
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mat^W ^En^mk's to get m» (ibr wimt Im^ 
been, may be) who, EmpsomAike^ too^' 'irffeaH 
]^Eiteii4^-ife te^ be for y% master's semce to 
uiiSrbG»e the number ' <^ orimmali^^ that hiis^ 
#iiSbi9ixmy bet filfed with fines and forfeituifes f^ 
iafd ih^Tv sneh mischxefs may arise* And jw 
tmy having tipoB caaJUknee parted with theit- 
just privileges^ shiJIr then, too late, sttvve tir 
deHiSBmne them,, when the nmnber of ill pre* 
deiisnta> shall be vodebed to inferoa that ar of 
lights which iu troth was at firat: a wrongs' 
gfoundcd on easiness and ighoratKce^ .Had^ 
omit wise^ imd wary ancestors, thought fit to 
di^nd so far upon the contingent honesty of 
jodgeri, they needed not to have been so aoea-^ 
loos to continue, the usage of juries.* 
Jurym. Yet ariU I have heard, th^t in every 



* If the reader is desirous of seeing the many unhappy 
cdusequenoss, to which such a depaidaocer wouM sab- 
jaet uei ; let him read the second postscript to the Letter 
to, A^ouut in matter of libel There are m%ny observa-. 
tions iu that publication, which give great confirmation 
to the doctrines here laid down, and shew the writer to 
h«^ebeen possessed -of exceedingly gieat abilUle^ judg-^ 

meM^ sod Itmuig. 

E 
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indictment, or infoimation, there is always 
something of form, or law, and, sMuethiiig 
else, of fact ; and it seems reasonable, diet 
the jury should not be bound up nieely to 
find every formality therein expressed, or else 
to acquit (perhaps) a notorious ciiminal. But 
if they find the essential matter of the crirae^ 
then they ought to find him guilty. 
• Barr. You say trae, and therefore must 
note, that there is a wide difference to be made 
between words of course raised, by implication 
of law, and essential words, that either make, 
or really aggravate, the crime charged. The 
' law does suppose and imply every trespass, 
breach of the peace, every felony, murder, or 
treason, to be done Vi tt 9itltli0t with force, 
and arms, ^c. Now, if a person be indicted 
for murder by poison, and the matter proved ; 
God forbid the jury should scruple the finding 
him guilty upon the indictment, merely be- 
cause they do not find that part of it, as to 
force, and arms, proved 1 for that is implied 
as a necessary, or allowable, fiction of law. 

But on the other side, when the matter in 
issue, in itself, and taken as a naked propo-* 



[ 35 ] 

^skioiiy is of such a nature^ as no acttqn, 
« iiidittmeiit) or information will lie for it sin- 
gly ; but it is worked up by special aggravati- 
' ons into mattw of damage, or crime ; (fis that 
it was done to scandalize the government^ to 
' raise ^editioD, to affront. authority, or the like, 
or with such, or such, an evil intent) : If these 
aggravations, or some overt act to manifest 
'such ill design, or intention, be not made out 
^ by evidence, then ought the jury to find the 
party, not guilty. For example : 

Bishop Latimer (afterwards a martyr in 
bloody cpeen Mary's days, for the Protestant 
religion) in bis sermon preached b^ore the 
most excellent king Edward VI. delivered 
these words: ^I must desire your grace to 
^ hear poor men's suits yourself.. The saying 

* is now, "That money is heard everywhere:" 
— " If he be rich, he shall soon have an end 
^^ of his matter/' Others are fain to go home 
^ with weeping tears for any help they can 

^obtain at any judge's hand. H^ar men's 

* suits yourself, I require you in God's behalf; 
^ and put them not to the hearing of these 

^^velyetrcoats^ these up*skips. Amongst all 



others, one especially moved me at tbifi ^&aae 
to speak : l%is is it» ^*: A gMtle^kroizaib 
came and told me, that a great man Ueepelii 
certain lands of hers ftx»m her; and*iviM be 
ber tenant in spite of her teeth. And that 
ifi a whole twelve-*month she ^could idgI get 
but .one day £or the hearing of her nnatter, 
and the same day, when it shodid be'heard, 
the great man brought on hi? side a great 
sight of lawyers for }m counciL The gen- 
tlewoman had but one man of jaw, sM^d the 
great man shakes him $o, that be caaiaot tell 
what to do. So that wfa^i the maibter came 
to the point, the judge was a means t@ the 
gentlewoman, diat she should let the gceat 
nsan have a quietness in her land. -^ I beseech 
your grace,, that ye would look to these 
matters. 

^ And jiouprxittd judges! hearken vhat God 
saith in hie holy book ; Audke iUoSy ita par'- 
Kxim, ut magrmm^ Hear ;^m (jsaith he) the 
anall as well as the great ; the poor as w^ell 
as the lich ; regaid no person, fear no man. 
And why ? Quia Domini jwdicium e^t^ I3ie 
judgment is Go^^s. Mark idiis saying, idiou 
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Ifuroud jwl^ ; the ^evil will ^i)ritAg.thtf ^qq^ 
^ itance s^mst; thee al; the rday . pf 4oQ}tn , HeH 
^ will be full of theae judges', if they repeat npt» 
^ and amend : thgy ?(re .worse than the widged 
^ judge tb9.t Christ speaketh of, Luk^ the I9th, 

* t^at neither feared God, nor the world>rr- 

* Our judges are lieorse than this judge wa3 ; 
^ for they will neither hear men for God 3 sake, 
^ nor fear of the world, nor importudateni^sa, 
^ nor any thing else ; yee^ some of them will 
t command them to * ward if they be impor^ 

* tunate. — ^I heard say, that when a suitor 
^ came to one of them, he said, ^' What fellow 
** is it that giveth these folks counsel to be 30 
^'importunate?. He deserves to be punished 
.**and <^onunitted to ward." Marry, Sir, pu- 
' nish me then ; it is even I that gav^ them 
' counsel. I would gladly be punished in such 
' a cause ; wd if you amend not, J will cause 
^ them to cry out upon you still ; even as long 

* ap I live/~-Tbese w^ the v^ry words of that 
good bi»bop, and martyr, father Latimer: 

no'W'^ardays the judge? bo afi:aid to h«air 
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* tt poor toan a^aiiiM <li6 ritiii ; iiisotinich*> l^f 
^ will either pronounce against bim, or 60 drivfe 
^ofFthe poor man'i^r suit, that he gball not be 
1* able to go through with it/ * 

' Jurym. Truly they are somewhat bold, 
but I think very honest ones. But what 9ig'*- 
nify they to our discourse ? 

Barr. Only this ; — Suppose the judges of 
thoise times, thinking themselves aggrieved 
by such his freedom, should have brought ah 
indictment against him, setting forth, that 
^ £alsly, and maliciously, intending to scanda- 
^ lize the government, and the administration 
^ of juslace, in this realm, and to bring the same 
^into contempt, he did speak, publish, and 
^ declare the false, and scandalous words be- 

* fore recited/ 

Jurym. I conceive, the judges had more 
wit, than to trouble themselves about such a 
^business. 

Barr. That is nothing to the purpose ; but 
isuppose, I say, by them, oi* any body else, it 
had been done ; and his speaking the words 

* See also Latimer's Third Sermon. . 
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bud beeo proved; and you had then be^ 
livings and oae of the jury ? 
. Jutym. I would have pronounced him>aot 
guilty, and been starved to death befoiie i 
would have consented to a contrary verdict ; 
because the words in t^emsielws are not cri- 
minal, nor reflecting upon any particular;; 
and as for what is supposed to be laid in> tbe 
indictment, or information^ (f that they were 
^ published, or spoken, to scandalize tibe.gov^ 
^emmenty and the administration of justice, 
^ or to bring the same into contempt') nothing 
of that appears. 

Barr. You resolve, aa every bonest, un^* 
derstanding, conscientious man would do in 
the like case ; for when a man is prosecuted 
for that, which, in itself, is no crime, how 
dreadfully soever it may be set out, (as the 
inquisitors in Spain use to clothe innocent 
Protestants, whom they consign to the flames, 
with Sambenito'sj garments all over bepainted 
with devik ; that the people beholding tbera 
in so hellish a dress, may be so far from pitying 
them, that they may rather condemn, them 
in their thoughts as miscreants not worthy to 
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hvBf tbaugb in truth they know-nothing of 
their cs^use ;) — yet laay, ik)twitfastandii]gany 
Mch. bugbear artifices^ an innocent man ought 
to be acquitted, and not be and all his ikmilj; 
ruined^ and perhaps utterly undone^ for W4>rds^ 
or matters, harmless in themselTes^ and po£H 
sibly very well intended, but only rendered 
enminal^. by being tints hideously dressed up^ 
and wrested/ivith some ^r^-fiatdied, fiarced^ and 
odious: construotioB. 

Jurym. This is a matter well worthy the 
^>n8ideration of all juries ; for indeed! hasr^ 
often wondered to observe the adverbs in d^ 
elarations,. indictmmitSt and informations^ in 
some case^ to be harmlessvinegar and pepper, 
and in others, henbane steeped maquajhrtm^ 

Barr. That may easily happen^ where the 
jury do€3 not distinguish legal impIication% 
firom such as oonstitute, or materially aggmr 
vate>. the crime : for if ikt jury shall honestly 
refuse to find, the latter in cases where thera 
is not direct proof of them» (djer.That such aa 
act wa3 done falsly,. scandalously, mahdious** 
ly^ with an intent to raise sedition^ defame 
the goveraim^it^ ood the like) their mouths am 
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ll6t to b6 stopt, nor their consciences satisfied 
widb: the court's telling them — You have no- 
thitig ta do with that ; it is only matter of 
fofm or matter of law : you are only to ex- 
amine the fact, whether he spoke such words, 
wtote, or sold, such a book, or the like.*^ For 
DHOW, if they should ignorantly take this for 
an answer, and bring in the prisoner guilty, 
though they mean and intend, of the naked 
fact, or bare act, only ; yet the clerk recording 
it, demands a further confirmation, saying to 
them, thus ; ' Well then, you say A. B. is 
* guilty of the^ trespass, or misdemeanour, in 
' manner, and form, as he stands indicted ;. 
' and so you say all ?' To which the foreman 
answers for himself and his fellows, ^ Yes/ 
Whereupon the verdict is drawn up — * tTwra- 
^ twes super sacramentum mum dkuTUj' &c. 



* A propliet ! — Our modem patriots have often been 
the subjects of ridicole, on account of their apprehen- 
sions: howeyer^ we have Uved to see the completion of 
seyeral predictions, here made by one of our ancestors ; 
and our posterity may, in the same manner, hare reason 
to be conyinced, that those made in our times are not 
entirely without foundation. 
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* The jurors do say upon their oaths, that A^B* 

* maliciously, in contempt of the king and the 

* government, with an intent to scandalize the 

* administration of justice, and to bring the 

* same into contempt, or to raise sedition,' 
^c. (as the words before were laid ;) spake 
such words, published such a book, or did such 
an act, against the peace of our lord the king, 
his crown and dignity. 

Thus a VERDICT, so called in law, qtiasi 
veritatisj because it ought to be the voice^ or 
sayings of truth * itself, may become com- 
posed in its material part of falshood. Thus 
twelve men ignorantly drop into a perjury. 
And will not every conscientious man tremble 
to pawn his soul under the sacred, and dread- 
ful solemnity of an oath, to attest, and justify, 
a lye upon record to all posterity ? besides the 
wrong done to the prisoner, who thereby per- 
haps comes to be hanged, (and so the jury in 
foro conscientiiB are certainly guilty of his 
murther ;) or at least by fine, or imprisonment, 
undone, with all his family, whose just curses 



* Veri dictum. 
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will fall heavy on such unjust jurymen, and all 
their posterity, that against their oaths, and 
duty, oecasioned their causeless misery. And 
is all this, think you, nothing but a matter of 
formality ? 

Jurym. Yes, really, a matter of vast im- 
portance, and sad consideration ; yet I think 
you charge the mischiefs done by such pro- 
ceedings a little too heavy upon the jurors. 
Alas, good men ! they mean no harm ; they 
do but follow the directions of the court : if 
any body ever happen to be to blame in such 
cases, it must be the judges. 

jBarr. Yes, forsooth ! that's the jurymen's 
common plea ; but do you think it will hold 
good in the court of Heaven ? 'Tis not enough 
that we mean no harm, but we must do none 
neither ; especially in things of that moment. 
Nor will ignorance excuse, where it is affected, 
and where duty obliges us to inform oursdves 
better, and where the matter is so plain and 
ea^y to be understood. 

As for the judges, they have a fairer plea 
than you, and may quickly return the burthen 
back upon the jurors : For * we,' may they 
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say, *ciid nathingbutour duty,, according to 

* usual practice : tbe jury, his peiers, had ftmnd 

* the fellow guilty, upon their oaths, of such an 
•odious crime,. and attended with such vile 

* presumptions, and dangerous circumst6,nces- 

* They are judges ; we took him as thpy pre- 
' sented him to us ; and according to our duly 

* pronounced the sentence, that the law inflicts 

* in such cases,, or set a fine, or ordered cor* 

* poreal punishment upon him, which wa^ very 

* moderate, considering the crime laid in the 

* indictment, or information, and of which they 

* had so sworn him guilty. If he were inno- 
' cent, or ndt so bad as represented, let his 
•destruction lie upon the jury,'^. At this 
rate, if ever we should have an unconscionable 
judge, might he argue; and thus -the guilt of 
the blood, or ruin of an innocent man, when 
it is too: late, shall be bandied to and fro, and 
shuffled off from the jury to the judge, and 
from the judge to the jury ; but really sticks 
fast to both, but especially on the jurors; 
because the very end of their institution was 
to prevent all dangers of such oppression ; and 
in every such case, they do not only wrohg 
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tbeir own souls, and irneparably injure a par- 
ticular person, but also basely, betray the 
liberties of their country in general. For as^ 
without their ill compliance and act, no such 
mischief can happen ;r--so by it, ill precedents 
are made, and the plague as in(^peased ; bo* 
nester juries are disheartened, or seduced'>by 
custom from their duties ; just privileges are 
lost by disuser ; and perhaps within a ^hile 
' some of themselves may ha^e an hole picked 
in their coats, and then they are tiied by 
another jury just as wis^, and honest, and-so 
deservedly come to smart under the ruinating 
effects, and example, of their own folly and 
injustice. 

Ju^m . ^You talk' of £ifrlly , ^and blame jury- 
iQen, when ipdeedv they cannovhelp'it. They 
would sometimes find rach a^permn gtiilty, 
and such an one inoocent, aad.^are persuaded 
they ought so tado ;but thoi^urtover'-rufes, 
and forces 4 them i to do otherwise. 

Barr. How, J ^ pray;? 

Jupym. >How>? * why, did yQU' never bear ^ 
jury threatened to be fined and 'imprisoned, 
if diey did not <:omply with the sentiments of 
the court ? 
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Barr. ,1 have read of such doings, but I 
never heard, or saw it done : and indeed I do 
not doubt but our seats of justice are furnished 
with both better men, and better lawyers, 
than to use any such menaces, or duress ; for 
undoubtedly it is a base, and very illegal, 
practice. But, however, will any man that 
fears God, nay, that is but an honest heathen, 
debauch his conscience and forswear himself ; 
do his neighbour injustice ; betray his coun- 
try's liberties, and consequently enslave him- 
self, and his posterity ; and all this merely, 
because he is hectored, and threatened a little? 

Jurym. I know it should not sway with 
any : but alas ! a prison is terrible to most men, 
whatever the cause be ; and the fine may be 
such, if one shall refuse to comply, as may 
utterly ruin one s family. 

Barr. Fright not yourself; there is no 
cause for this ague -fit, to shake your consci- 
ence out of frame : if you are threatened, ^tis 
but hrutum fulmen^ lightning without a thun- 
derbolt, nothing but big words ; for it is well 
known. That there is never a Judge 

IN ElirGIiAND THAT CAN FINE, OR IM- 
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I'RisoN, ANY Juryman in such a Case. 

Jwrym. Good Sir ! I am half ashamed to 
hear a Barrister talk thus : have not some in 
our memory been fined and imprisoned ? And 
sure that which has actually been done, is not 
altogether impossible. 

JBflfrr. Your servant, Sir ! under favour bf 
your mighty wisdom, and experience, when I 
said no judge could do it, I spake the more 
like a Barrister ; for it is a maxim in law — Id 
possumtis quod jure possumus ; ^ a man is said 

* to be able to do only so much, as hie may 

• lawfully do/ But such fining, and impri* 
soning, cannot lawfully be done ; the judges 
have no right, or power, by law, to do it ; and 
therefore it may well be said, they cannot, or 
are not able, to do it. 

And whereas you say, that some juries in our 
memory have been fined and imprisoned, you 
may possibly say true ; but it is as true, that 
it hath been only in our memory ; for no such 
thing was practised in antient times ; fdr so F 
find it asserted by a late learned judge,* in 



♦Lord chief justice Vauffhan, in his Reports^ fol. 146. 
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thesepositive words ^ ' No case can be oiTered, 

* either before attainte granted in general, or 

* after, that ever a jury was punished by fine 
^ and itnpriaonment by any judge, for not 

* finding c^ccording to their evidence, and his 

* direction, until Popharns time ; nor is there 

* clear proofs that he ever fined them for that 
^ reason, separated from other misdemean- 

* ours/ And foL 152, he affirms, ' That no 

* man can shew that a jury was ever punished 
^ upon an information, either at law^ or in the 
^ Starrcbamber, where the charge was only 
\ for finding against their evidence, or giving 
y an^untrue verdict ; unless imbracery , subor- 
^ nation, or the like were j:oined . ' So that, you 
see, the attempt is ^xi innovation, as well as 
unjust ; .a thing unknown to our fore-fathers, 
and 4;he antient sagey of the law : and there- 
£pfre so much the more to be watched against, 
lasted, «id suppressed, whilst young ; lest 
in time this crafty cockatrice's egg, hatched, 
and fostered by ignorance, and pusillanimous 
coispliaiicey grow up into a serpent too big 
to be mastered, and so blast, and destroy the 
first-born of our Bngli$h freedoms. And in-* 
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dttd (bk^ed be God) it hath hitherto hem 
vigorously opposed as often as it durst crawl 
abooad ;. being condemned in parliament, amd 
km>ckied o' th' head by the resolutions of th^ 
judges^ upon solemn argument : as, by and by, 
I shall demonstrate. 

. Jurym. Well, but are jurors not liable theii 
to fine, or itnptisonment, in any case whatso- 
ever? ^ ■ '-'[ 
Barr. Now you run from the point; we 
were talking of giving their verdict, and yorf 
speak of any case whatsoever. Whereas you 
shoqld herein observe a necessary distinction, 
which I shall give you in the words of that 
learned judge last recited :* ^ Much of thd 
' office of jurors, in order to their verdict, i» 
'ministerial: as not withdrawing from 
' their fellows after they are swora ; not re* 
' ceiving from either side evidence not given 
'in court; not eating and drinking before 
' thdir verdict ; refusing to give a verdict, 4*c. 
^wherein if they transgress, they may be d^ 
' nable. But the verdict itseif, when given, i» 

' I -* ' ^ '■ ■ ■ ■ I ■ ■ ■ «!■■■ ■■-■■ . » I... ^ ■^■■.■■-iit.P-i.. Wft J 

"* VMXbgkaaCs Reports, foL 162. 

G 
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' not an act ministerial,, but judicial^ and 

* (supposed to be) according to the best* of 

* their judgment ; for which they are nat fina*-; 
' ble, nor to be punished, but by attaint;' that 
is, by another jury, in cas^s where an attaint 
lies, and where it shall be found that, tml- 

fully f tbeyg^ve a verdict, fa^ and corrupt, 
JVow that jurie3, otherwise ar& in no case. 
punishable, nor can (for giving their verdict 
according to their consciences, and th^ best of 
their judgment) be legally fined or imprisoned 
by any judge, on colour of not going accord* 
ing to their evidence, or finding contrary to 
the directions of the court; is a truth, both 
founded on unanswerable reasons, and con- 
firmed by irrefragable authorities. 
Jurym. Those T would gladly hear, 
JBarr. They are many, but some of the 
most evident, are these that follow. As for 
reasons : 

1 . A jury ought not to be fined, or impri- 
soned, because they do not. follow the judge's 
directions ; for if they do follow his directions, 
they may yet be attainted : and to say they 
gave their verdict according to bis directions, 
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is DO bai" but the judgment shall be reversed, 
and ihey' punished for doing that, which if 
they had liot done, they should (by this opi- 
nion) have beeii fined, and imprisoned, by the 
judge.*— Which is unreasonable. 

2. If they do not follow his direction, and 
be therefore fined, yet they may be attainted, 
and so they should be doubly punished by dis- 
tinct judicatures for the same offence ; which 
the common law never admits. 

3. To what end is the jury to be returned 
out of the vicinage (that is, the neighbour- 
hood) whence the issue ariseth ? to what end 
must hundredors be of the jury, whom the 
law supposeth to have nearer knowledge of the 
fact than those of the vicinage in general ? to 
what end are they challenged so scrupulously 
to the array and poll ? to what end must they 
have such a certain freehold, and be probiy ^ 
legaleSj homines^ and not of affinity with the 
parties concerned, ^c. if after all this, they 
implicitly must give a verdict by the dictates, 
and authority of another man, under pain of 
fines, and imprisonment, when sworn to do it 
according to the best of their own knowledge ? 



[ 52 3 

A man cannot see by another's eye, nor hear 
by another's esur ; no more cbn a man oondtide, 
or infer, the thing to be resolved by ^notherls 
understanding, or reasoning ; unless all nien's 
understandings were equally alike. ' And if, 
merely in compliance, because tlie judge says 
thus, or thus, a jury shall give a verdict ; tho' 
such their verdict should happen to be right, 
true, and just ; yet they being not assured it 
is so from their own understanding, are for^ 
swom^ at least inforo conscientia. 

4. Were jurors so finable, then every mayor, 
and bailiff of corporations, all stewards of 
leets, justices of peace, ^c. whatever matters 
are tried before them, shall -have verdicts to 
their minds, or else fine, and imprison the 
jurors till they have ; so that such must be 
either pleased, humoured, or gratified, else no 
justice, or right, is to be had in any court. 

5. Whereas a person by law may challenge 
the sheriff, or any jurjrman, if of kin to his 
adversary ; yet he cannot challenge a mayor, 
recorder, justice, ^c. who 'tis possible will 
havje a verdict for their kinsman, or against 
their enemy, or else fine and imprison the jury 
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(ill they have, obtained it : sa that by . this 
means ouplives^ liberties, and properties;^ /shall 
be solely tried by, and remain at die arbitrary 
disfx)sal of every mercenary, or corrupted jna- 
tice, mayor, bailiff, or recorder, if any such 
should, at any time, get into office. 

6. Tis unreasonable that a jury should be 
finable on pretenee of their going against th^r 
evidence ; because it can never be tried, whe* 
ther or no in truth they did find with^ or 
against, their evidence, by reason no writ of 
error lies in the case^ 

7* Were jurymen liable to such arbitrary 
fines, they would be in a worse condition than 
the criminals that are tried by them ; &r in all 
civil actions, informations, and indictments, 
some appeals, or writs of false judgment, or of 
error, do lie into superior courts to try the 
regular proceedings of the inferior. But here 
can be no after-trial^ or examination ; but the 
juryman (if fining at all were lawful) mudt 
either pay the fine, or lie by it ; without re- 
medy to decide, whether in his particular case 
he were legally fined, or not. 

8. Without a fact agreed^ it is as impossible 
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for a judge, or any other, to krtow thfe law, 
relating to that fact, or direct concerning it, 
ad to know an accident that hath no subject ; 
for as, where there is no law, there is no trans- 
gression, so where there is no transgression, 
there is no place for law : for * the law' (saith 
divine authority) * is made for the transgres- 
sor/ And as Coke tells us, ExfQCto^jiis ori- 
tur; upon stating the fact, or transgression, 
matter of law doth arise, or grow out of the 
root of the fact. Now the jury being the sole 
judges of fact, and matter in issue before them, 
not finding the fact on which the law should 
arise, cannot be said to find against law, which 
is no other than a superstructure on fact : so 
that to say they have found against the law, 
when no fact is found, is absurd ; an expres- 
sion insignificant, and unintelligible. For no 
issue can be joined of matter in law ; no jury 
can be charged with the trial of matter in law 
barely ; no evidence ever was, or can be, given 
ta a jury, of what is law, or not : nor can any 
such oath be given to, or taken by a jury, to 
try matter in law ; nor does an attaint lie for 
siidi oath, if false, ^c. But if, by finding 
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against tb^ directions qf .the coUrt in matter 
of laW) aball be under&tood^ that if the judgQ 
havipg heard the evidmce, given in court, (foiP 
be ^n regularly, kpow no other, thpugh the 
jury.mnj) shall tell t^he jury upon this evi- 
dence, the law is for the plaintiff or for the 
defciadant, and. the jury ai^e^ under; pain of 
fine^ and imprisonment, tp find aQcordingly ; 
then it. is plsun, the jury ou^t.of d^ty so tq 
do* Now if this, were true^ who sees not.tJb?U; 
the jury is but a troublesome delay, of great 
charge, much formality; and no real use in.de? 
termioing right, and wvpng, but merev^bc^s 
to sound back, the pleasmce of the court ; and 
consequently, tfa^at trials by them might, be 
better abolished .than continued ? which is at 
once to spit folly in the &ces of our venerable 
ancestors, and enslave our posterity. 

9* As the judge can never, .direct .what the 
law is in any matter oon tro verted ^ without 
first knowing the. fact ; so, he cannot, possibly, 
know the fact but from the evidence which 
the jury have : but he can never fully know, 
what evidence they have ; for besides what is 
swom in court, (which is all that the judge 
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eati know) the jary, being of the neighbour* 
hood, maj) and oft-times do, know something 
(6f their own knowledge, as to the matter 
itself, the credit of the evidence, ^. which 
may justly sway them in delivering, their ver- 
dict ; and which s^f-knowledge of theirs is so 
far countenanced by la^^ that it supposes theni 
Capable thereby to try the matter in issue, 
(and so they most) though no evidence were 
given, on either side, in court. As when any 
man is indicted, and no evidence comes against 
him, the direction of the court always is, *You 
^ are to acquit him, unless of your own know^ 
* ledge you know him guilty;' so that even, 
in that case, they may find him guilty, with« 
out cmy witnesses. Now how^ absurd is it to 
think, that any judge has power to fine a jury 
for going against their evidence, when he that 
so fineth, knoweth perhaps nothing of their 
evidence at all, (as in the last ca^e) or at least 
but some part of it ? For how is it possiible he 
should lawfully puniiih them for that which 
it is impossible for him to know ? 

Lastly, Is any thing more common, than 
for two lawyers, or judges^ to deduce contr^ry^ 
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and opposite conclusions out of the same case 
in law? And why then may niot two men in* 
fer distinct conclusions from the same testi« 
TQony ? And consequently^ may not the judge, 
and jury, honestly differ in their opinion, or 
fesolt from the evidence, as well as two judges 
may, which often happens ? And shall the 
juTymen, nierely for this difference of appro- 
beqsion, ment fine, and imprisonment, because 
they do that which they cannot otherwise do, 
preserving their oath and integrity ? especially 
when by law they are presumed to know bet- 
ter, and much more of the business, than the 
judge does, as aforesaid. 
' Are not all these, gross contradicting ab- 
surdities, and unworthy (by any man that 
deserves a gown) to be put upon the law of 
England ; which ha^ ever owned right reason 
for its parent, and dutifully submitted to be 
guided thereby? 

Jurjfm. If the law, as you say, be reason, 
then undoubtedly this practice of fining of ju- 
ries \& 'most illegal, since there, cannot be any 
thing more unreasonable : but what authorities 
have you against it ? 

H 
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Barr. You have heard it proved to he a 
modern upstart encroachment, so you cannot 
expect any direct, or expness, condemn&tkm 
of it in ancient times ; hecause the thing was 
not then set on foot. And, hy the way, though 
negative arguments are not necessarily con** 
elusive, yet that we meet with no precedents 
of old of juries fined, for giving their verdict 
eontrary to evidence, or the sense of the court, 
is a violent presumption that it ought not to 
be done : for it cannot be supposed, that this 
latter age did first of all discover, that verdicts 
were many times not according to the judge's 
opinion and liking. Undoubtedly they saw 
that as well as we ; but knowing the saQie not 
to be any crime, or punishable hy law, were 
so modest and honest, as not to meddle with 
it. However, what entertainment it hath met 
with, when attempted in our times, I shall 
shew you in two remarkable cases. 

1 . When the late lord chief justice Keeling 
had attempted something of that kind, it was 
complained of, and highly resented by the 
then parliament ; as appears by this copy of 
their proceedings thereupon, taken out pf 
their journal, as follows. 
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* The house resumed the heaiing of tha.rcst 
^ ef tkti report touching the matter of ce^ttaint 
^npoa Juries, end that upon the exfimiuation 
^of divers witnesses in sleveiul cases of re- 
^^traint3i put upon juries by, the lord. chief 
^justice Keeling ; aod thereupon resolved ay^ 
^'folkweth: « . . 

• First, That the proceedings of the said 
Vlord chief jdstice. in the cases now reported, 
^ ate inoovations in the trial, of men for their 
^ lives, and liberties. And that he hath Used 
^aa arbi&ary, and illegal power, which is of, 

* dangeiipujS canse<]ue»c0 to the lives and libef-^ 
^ ties of the people of £ngland^ and tends ^to^ 
^the introdoeing of an arbitrary government. 

^ Secondly, That in the place of judicature 
' the lord chief justice hath undervalued, 
^ viUfied, and cont^fnned Magita Chabta^ 
^ the great Preservbr of our lives, freedom, 

* and property* 

^ Thirdly, That he be brought to trial in 
^ order to condign. puaishikient, in such man- 
^ ner as the house shall judge most fit, and 
^fequiaite/ 
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Die Veneris J 13 Deeemhm, 1667- 

• Resolved, 4'c. 

• That the precedents^ and practice of fin-" 
•^ ing, or imprisoning, of jurors for giving their 

* verdicts, are illegal/ 

Here you see it branded in parliament : 
Next you shall see it formally condemned on 
a solemn argument by the judges. The case 
[is] thus. 

At the sessions for London ^ Sept. 1670, 
William Pen^ and William Mead (two of the 
people commonly called Qiuikers) ♦were in- 
dicted, ' for that they with others, to the num- 

* ber of three hundred^ on the 14th Aug. 22 
^ Regisy in Graceekurch- Street ^ did with force, 

* and arms, S^c. urilawfuUy, and tamultuously, 
^assemble, «,nd congregate themselves toge- 
^ ther, to the disturbance of the peace ; and 

* that the said WilUam Fen did there preach, 
Vand speak, to the said Mead, and other per-* 

* sons in the open street ; by reason whereof, 
^ a great concourse, and tumult, of people in 
^tbe street aforesaid then, and there, a long 
'time, did remain, and continue, in contempt 

* of our said lord the king, and of his law, to 
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*the gredt distuHbancje of hii^! peaec/, to the' 

* great terror, and disturbance^ of many of his^ 
^ liege people, andiBubje^t^, tol;he ill tK^nij^ 
'of all others in the like case ofFendersr,- and* 

* against the peace of our said lord the king,' 
*his crown, and dignity.' .. / / » / - 

The prisoners pleading not guilty, it 'was 
proved, that there was a meeting at tiie^ fitne 
in the indictment mentioned, in GraceckurckM 
Street J consisting of three, or four hundred 
people, in the open street } that William Pen 
was speaking or preaching, to them ; hot 
what he said, the witnesses (who were' ofEceri^ 
and soldiers sent to disperse them) could 'not 
hear.— ^This was the effect of the eridence ;* 
which Sir John Howel, the then recofder, (as' 
I find in' the print of that trial,) was pleased 
to sum up to the jury, in these words: > 
^ •You have heliird what the indictment is; 

* it is for preaching to the people in the street/ 
•and drawing a tumultuous company aftof 
•them, and Mr. Pen -was speaking. If they 
•should not be disturbed, you see they wilt 
•go on. There are three^ or four witnesaes' 

* that have proved this — ^that he did pieatoh 
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' therei that Mr.jiM^d did aiUow of it. After 
' ttiifc you bate he&rd by sttb6tanti&4 ^itoesses- 
^ i^bat 18 ^aid against tbpm : Now ws ak£ 
*.OiW)N THE Matter OP Faqt, wkigh yx)u 

* ABit TO Kttt TOi AND OBSlliVEj AS^ 
' WHAT HATH BE^ilSf FU LL» SWOEN, AT» 

• Tkia trial begao on ^eSatutday; the jury 
r-etiriog^ after some considerable time spent in, 
debate^ came in, and gave this verdict^----' 
*^g(iilty of speaking in Gracechurch^Stre^t/ 
Ax which the court was offended^ and told 
them^ they ^ had as good day nothing ;' ad7, 
dingy— ^* Was it not an unlawful asdembljy? 
< — you. mean he was speaking to a tumult of 
^ ptopk there V But the foreman saying, what 
be had d^iv^ed wa& aiU be had in commisai-^ 
on ; and Others of them affirming, that they 
allowed of no . such words as an ^unlawful 
^jBiammhly.' m their v^ict; they weire sent 
back again, and then brought in a; verdict in 
writing subscribed with aU their hands, in 
theie wards : ^We^ the jurors hereafter nasmdj 
^ d^^ndf WilUam Pen to be guilty of springy 
^ w* p$tf aching f to an assembly ifzet tog^er 
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^ m Gracechurch-Streett the \4tb of Aug. 
' 1670. And William Mead mt guilty of the 
"" mid indictment.' 

^This tbe court resented still worse, and 
therefore sent them back again, and adjour- 
ned till Sunday morning ; but then too they 
insisted on the same verdict : so the court ad- 
journed till Monday morning ; and then the 
jury, brought in the prisoners generally *not 
^ guilty;' which was recorded, and allowed of. 
But immediatdy the court fined them forty 
marks a man, and to lie in prison till paid. 

Being thus in custody, Edw. BusheU one 
of the said jurors, on the ninth of Nofvember 
following, brought his Habeas Corpus in the 
court of Common-Fleas. On which the sherifis 
o{ London made return, ' That he was detained 
* by virtue of an order of sessions, whereby a 

* Note. Thongh this jury, for their excellent example^ 
of courage, and constancy, deserve the commendation 
of every good MngUahnmn; yet, if they had been better 
advised, they might have brought the prisoners in not 
guilty at first, and saved themselves the trouble, and in- 
conveniencies of these two nights* restraint. See State- 
TrUdi, vd. ii. p. 606, in foL-^Vide note f to page 24. 
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fine of forty marks was 'set upon him, aiid 
eleven others particularly named ; and every 
of them being jurors sworn to try the issues 
joined between the king, and Pen, and Mefld, 
for certain trespasses, contempts, unlawful 
assemblies, and tumults, and who then, and 
there, did acquit the said P«i, and Mtad^ 
of the same, against the law of this kingdom, 
and against full, and manifest, evidence, and 
against the direction of the court in matter 
of law, of, and upon the premises openly in 
court to them given, and declared ; and that 
it was ordered they should be imprisoned till 
they severally paid the said fine, which the 
said Bushel not having done, the same was 
the cause of his caption and detention.* ' 
The court coming to debate the validity of 
this return, adjudged the same insufficient 1 
For 1 . The words, — ' against full, and mani- 
' fest evidence,' was too general a clause ; the 
evidence should have been fully, and parti- 
cularly, recited; else how shall the court know 
it was so full and evident? they have now only 

* See BusheVs Case ia Vaughan's Reports at large. 
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th^ ju^meisit o€ the sesaions/pr itj that it wa^ 
BO ; but said the judges, ^our judgments ought 
* to be grounded upon our own inferences^ and 
^ understandings, and not upon theirs/. 

2, It is not said, that they acquitted the 
persons indicted against full and manifest evit 
dence com^jK/y^and knomng the said evidence 
tohe full and manifest. For otherwise it can b6 
no mme ; for that, may seem fuU, and mitwr 
fest» to the courts which does not appear so to 
the jury. 

3. The other part of the return^ ^wr% That 
' the jury had acquitt^ those indicted, against 
^ th^ direction of the court in matter of Isiw,' 
was also adjudgied to be nought,^ find unrcsa^ 
SQuable ; and the fining the juries for giving 
tbeir verdict in any case concluded to be ille^ 
gal, for the seve^ reasons before recitedi and- 
other authorities of law urged to that purpose ; 
aiMiftll the precedents and aUegati^n^y^broug^bt 
to justify the line, and commitmepa>ti: solidly 
answered^ Whereupon the chief justke (ki** 
liyeied the opinion of the court,* ^That <As 
^ Cims0 qf cQmmitmentt was insv^imti and 
aC€;oiiding)y the said Bmhel^ and other his feL* 
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lotr-prisoners, were discharged, and left to the 
common law for remedy and reparation of the 
damages, by that tortuous, illegal imprison- 
ment, sustained. 

Which case is (amongst others) reported 
by that learned judge Sir John Vatighanyat 
that time lord chief justice of .the Common" 
Pleas; setting forth all the arguments, reasons, 
BXid authorities, on which the court proceeded 
therein : from which I have extracted most of 
the reasons which I before recited for this 
point, and, for the greatest. part, in the very 
words of that reverend author. 

Jurym. This resolution hath, one would 
think, (as you said) knocked this illegal prac- 
tice on the head, beyond any possibility of 
revival ; but may it not one day be denied to 
be. law, and the contrary justified ? 

JBarr. ^ No such thing can be done without 
apparently violating, and subverting, all law, 
justice, and modesty: for though the precedent 
itself be valuable, and without further enquiry 
is wont to be allowed, when given thus deli- 
berately upon solemn debate by the whole 
court ; yet, it is nat only that, but the sound, 
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substantial, and everlasting reasons^ whereon 
they grounded such their resolves, that will, 
at iall times, justify fining of juries in such 
cases to be illegal. Besides, as the reporter 
was most considerable, both in his quality as 
lord chief justice, and for his parts, soundness 
of judgment, and deep learning in the law ; 
so such his book of Reports is approved, and 
recommended to the world, (as appears by the 
page next after the epistle) by the right hon- 
ourable the present lord chancellor of Ewg/and; 
Sir William ScroggSj now lord chief justice of 
England; my lord North , chief justice of the 
Common-Pleas : and, in a word, by all the 
judges of England at the time of publishing 
thereof: so that it cannot be imagined how 
any book can challenge greater authority, 
unless we should expect it to be particularly 
confirmed by act of parliament. 

Jurym. You have answered all my scruples : 
and since I see the law has made so good provi- 
sion for jurymen^s privileges, and safety ; God 
forbid any juryman should be of so base a 
temper, as to betray that, otherwise, impreg- 
nable fortress, wherein the law hath placed 
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him to preserve, m^d defend, the just rights,' 
^nd liberties of his country, by treacherously 
surrendering the ss^ine into the hands of vio^ 
lence, or oppression, though masked unider 
erer so fair stratagems, and pretences. For 
my own part, I shall not now decline to ap* 
pear according to my summons ; and therefore 
(though I fear I have detained you too long 
already) shall desire a little more of your di* 
rection about the office of a juryman in par- 
ticular, that I may uprightly, and honestly, 
discharge the same. 

Barr. Though I think, from what we 'have 
diacoursed, being digested, and improved, by 
your own reason, yon may saffidently inform 
yourself ; yet, to gratify yom* request, I shall 
a4d a few brief remarks, as well of what yoa« 
ought cautiously to av<^, as what you mu^ 
diligently pursKie^ and regard, if you would 
jusitly> and truly, do your duty. 

First, As. to what you must avoid. 

1« I aixL veiry confident^ thafc you wouU 
not willingly violate the oat^ which you take:^ 
but it is, possible that there are such^ who aa 
frequeUftly break them as take them, through 
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%hmT4artim custom on the ona bandi or flavin^ 
fear on the other ; against whom I would fully, 
caiiitioil jou V that you fnay defend yourself^, 
^mji others, against any enemies of your coun-; 
try's liberties, and bappinesss and keep a gi^od 
conscience towards God, and towards man. 

: ?• It is frequent, that when juries are with- 
drawn, tUat they may consult of their ver- 
dict, they soon forget that solemn oath they 
took» and that mighty charge of the life and 
liberty of men, and their estates, whereof then 
they are made judges ; and thatt on t^eir 
breath, not only the fortunes of the particular 
party, but perhaps the preservation, or ruin,, 
of several numerous families does solely de^ 
pend : Now I say, without due consideration 
of all this ; nay sometimes without one seirio^s 
thought) or consulted reason, offered pro or 
cm^ presently the foreman, or one, or two|, 
that call themselves antient jurymen, (though 
in truth they never knew what belongs to the 
place more than a common school-boy) rashly 
deliver their opinions ; and all the rest, in re- 
spect to their supposed gravity, and exp^« 
ence, jor because they have the biggest estates. 
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or to avoid the trouble of disputing the point, 
or to prevent the spoiling of dinner by delay, 
or some such weighty reason, forthwith agr6e 
bhndfold, or else go to holding up of hands, 
or telling of nos<es, and so the major vote car- 
ries away captive both the reason, and the 
conscience, of the rest : thus trifling with sa- 
cred oaths, and putting men's lives, liberties, 
and properties, (as it were) to the hap-hazard 
of cross or pile. This practice, or something 
of the like kind, is said to be too customary 
amongst some jurors, which occasions such 
their extraordinary dispatch of the weightiest, 
or most intricate, matters ; but there will come 
a time when they shall be called to a severe 
account for their haste, and negligence ; there- 
fore have a care of such fellow-jurors. 

3. Such a slavish fear attends many jurors, 
that let but the court direct to find guilty, or 
not guilty, though they themselves see no jiist 
reason for it ; yea, oft-times though their own 
opinions are contrary, and their consciences 
tell them it ought to go otherwise ; yet, right, 
or wrong, accordingly they will bring in their 
verdict ; and, therefore, many of them never 
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regard seriously the course, and force, of the 
evidence; what, and how, it was delivered, 
more, or less^ to prove the indictment, ^c. but 
as the court sums it up, thejr find : a» if ju-^ 
ries were appointed for no other purpose but 
to echo, back, what the bench would have 
done. Such a base temper is to be avoided, 
as you would escape being forsworn, even 
tho' your verdict should be right : for since 
you do not know it so to be, by your own 
judgment, or understanding, you have abused 
your oath, and hazarded your own soul, as 
well as your neighbour's life, liberty, or pro-' 
perty; because you blindly depend on the 
opinion, or perhaps passion of others, when- 
you were sworn well, and truly, to try them 
yourselves. Such an implicit faith is near of 
kin to that of Rome in religion, and, at least,: 

in the next degree, as dangerous.^ 

I ■ I 'I " Ill ■ ■ -.11- III.. 

♦ Tho' judges are likely to be more abk than jurymen^ 
yet jurymen are likely to be more honest than judges ; 
especially in all cases where the power of the preroga- 
tive, or the rights of the people, are in dispute. Our 
rights, therefore, both as individuals, and as a people,* 
are more likely to be secure, while juries follow the result ' 
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4. There are soioe thut make » tiio^e of 
1:)eiiig jurymea ; that seek for the offiee im^ 
im»m to be constantly contiatied in it ; >« HI 
not ^v^ a. di3Qbliging verdict^ lest they sboukl 
be diiobaiigedt aoU d^ve no more : these ^miA-z 
ing jur<)xa have certainly eonie iU gsmt to 
pby. There are others that hope to ^gnalize 
themselvea, to get ai better trade^ or tome pre::; 
ferment by ^ serving a turn^ There, are otheis 
that ha^e particular piques, and a. humtar of 
isevenge against such, or such, parties : if a 
man be but miscalled by s<»ne cdious name, 
or said to be of an exploded factionr-^traight 
tiiey cry, hang him, find him giulty, no puu^ 
ii^nwnt can be two bad for such a fellow ; ia 
snob a case they think it merit to stretch ai^ 
^denise on the tenterhooks^ and strain a 
pMSt of law» because they fieuicy it makes forr 
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ovn ojHinion ; for less danger will arise from the 
mi^iakea of juiyiQeti, tbaa from the oorruptiQii of judgis* 
Besides^ improper verdicts will but seldom occur; sia^i^ 
juries will avail themselves of the abilitiesy and laming,, 
of tl|e judges, by consulting them upon all points of law ; 
and thus to Uie advantage of inforatation, may add thdif 
w» iippart^Oityt 
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the interest of the government ; as if injustice 
or oppression could in any case be for the true 
interest of goremment, \i'hen in truth nothing 
bore ™ken8 or destroys it. But. this was 
an old stratagem, ' if thou suffer this man to 
^ escape, thou shalt not be Casars friend :' 
when CiBsar was so far from either needing, 
or thanking them for, any such base services^ 
that, had he but truly understood them, he 
would severely have punished their partiality 
and tyranny. 

All these, and the like, pestilent biasses, 
are to be avoided, and abominated, by every 
honest juryman . 

But now as to the positive qualifications 
requisite. 

1. You that are jurymen, should, first of 
all, seriously regard the weight, and import* 
ance, of the office; your own souls, other men's 
lives, liberties, estates, all that in this world 
are dear to them, are at stake, and in your 
hands ; therefore, consider things well beforie- 
hand, and come substantially furnished, and 
provided, with sound, and well-grounded, 
consciences, — with clear minds, free from 

K 
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malice, fear> fiope, or favour ; les^^ ip3te^ qf 
judging athefs, thpu shouldest work thy q,wi^ 
condemnation and 9tand in the sight of God* 
the Creatojr, and Judige of all m^,, no, bei^teir 
than a Murtherer, or perjured Malefactor. 

2. Observe well th^ recprdi, indictment, or 
information that is iread, and the several ^SMtf^ 
thereof, both as to the lu^tter, mani^r, an4 
form. 

dt Take due notice of, and pay re^r^i to, 
the evidence offered for proof of th? ii^ict- 
ment, and each part pf it, as well to rpajnaer, 
and form» as inatter : and if you suspect any 
subornation, foul practice, or taippering hath 
beejj. ^itj^. the witiji^ses, or that they Iw^ve 
any malice, or sinister design; have aspeqial 
regard to the circumstances, or ii^coherences, 
of th^ir tales, and endeayour, by apt questioiji^, 
to. sift out the trujthi, or discover the villainy. 
And, for your better satisfaction, endeavour 
to write down the evidence, pr the heads 
thereof, that you may, the better, recall it 1:9 
mempry. 

4. Take notice of the nature of the crime 
charged, and what law thp prosecutipq is 
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gl'oilnded iipoH^ and distinguish the supposed 
criminal fact, Which id proved, ffbDl thd ag- 
gravating circumstancesjwhich are not proved . 
5. Reniettiber that ih juries there is no plu- 
rahty of Voices to be Allo\*ed : seven featthot 
ovdNrule, df-, by Virtue of majority ^ conclude 
five } no, hor eleven one. But as the verdict 
is given in th6 nattie of all the twelve, of else 
it ife void ; so every Oiie of them must be ac- 
tually agreeing, and s^ttisfied ill his particular 
understanding, arid conscience, of the truth, 
arid righteousness, of slich vefdict, or felse he 
is forsworn. And, therefore if ohe iriatt dif- 
fer in bpinion from his fellows, they must be 
kept together ; till eitlier they, b^ strength df 
i'eason. Or argument, cati satisfy hitWj or he 
Convince them. For he is not to be hectored, 
fnuch less punished, by the court ihtci a com- 
pliance : for as the lord chief justice! Vaugkari 
Says well,* * if a man differ in judgment froni 

• his felloAVs, whereby they are kept a day,^ 
'^arid a night, thoUgh his dissent may not in 

* truth be so f easonible as the opinion of tho 

* Rcp./rf. 161. 
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^ rest that agree ; yet, if his judgment be not 

* satisfied, one disagreeing, can be no more 

* criminal, than four, or five, disagreeing with 
*the rest/ Upon which occasion the said 
author recites a remarkable case out of an 
antient * law-book : * A juror would not agree 

* with his fellows for two days, and being de- 

* manded by the judges, if he would agree, 
' said he would first die in prison ; whereupon 
^ he was comnKitted, and the verdict taken : 

* but upon better advice, the verdict of the 

* elevfen was quashed, and the juror discharged 

* without fine ; and the justices said ** the way 
** was to carry them in carts" (this is to be 
understood at assizes, where the judges cannot 
stay, but must remove in such a time into 
another county) " until they agreed, and not 
" BY Fi:Nn^G them/' *And as the judges 

* erred in taking the verdict of eleven, so they 
' did in imprisoning the twelfth/ And there- 
for^ you see, on second thoughts released him. 

6. Endeavour, as much as your circum- 
stances will permit, at your spare hours to 

* 41 Is$. p. 11. 
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< read,, ^nd understand, the fundamental laws 
of the country ; such as Magna Charta^ the 
Petition of Right, the late excellent act for 
Habeas Corpus s^ Homes Mirror of Justices j 
§ir Edw. Coke^ in his 2d, Sd, and 4th Parts 
of the Institutes of the Law of England^ and 
judge Vaughan's Reports. These are books 
frequent to be had, and of excellent use to 
inform any reader, of competent apprehensi- 
on, of the true liberties, and privileges, which 
every Englishman is justly intitled unto, and 
estated in, by his birthright ; as also the nature 
of crimes, and the punishments severally, and 
respectively, inflicted on them by law; the 
office, and duties, of judges, juries, and all of-r 
ficers^ and ministers, of justice, ^c. which are 
highly necessary for every juryman, in some 
competent measure, to know : for the law of 
England hath not placed trials by juries, to 
stand between men, and death or destruction, 
to so little purpose, as to pronounce men guil- 
ty, without regard to the nature of the offence, 
or to what is to be inflicted thereupon. 

For want of duly understanding, and consi- 
dering these things, juries, many times, plunge 
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thetoselves into lamfenteble perplexities ; as it 
befel tli6 jury who weire the triers of Mr. Uddl, 
a minister, who in the 32nd year of queen 
Eliz. was indicted, and arraigned at Croydon 
in Surn/y* for high-treason, for defaming the 
queen, and her government, in a certain book, 
in titled, *A Demonstration of the Discipline, 
• ^c/ And though there was no direct, bat a 
scambling shadow of proof; and though the 
book, duly considered, contained no matter 
of treason, but certain words which by a fdrced 
construction were laid to tend to the defama- 
tion of the government, and so the thing [was] 
prosecuted under that name ; yet the jury not 
thinking that in pronouncing him guilty, they 
had upon their oath pronounced him guilty of 
treason, and to die as a traitor ; but supposing 
that they had only declared him guilty of 
making the book ; hereupon they brought hitt 
in guilty : but when, after the judge's sentence 
of death against him, which they never in 
the least intended, they found what they had 

done; they were confounded in themselves, 

- — 

* See State^JViak, fol. vol. i. p. 161. 
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and would have doiie any ttvng in the world 
to ^ have revoked that unwary pernicious vei:-' 
diet, when, alas ! it was too late. Dr. Fvfllev 
has this, witty pote on this gentleman's cod^- 
viqtion, * that it was conceived rigorous in tb^ 
* greatest^ which at best' (saith hci) * is, qruel 
' in the least degree/ And it seems^ ayo que^n 
Elizabetfi thought it, for she su9pended exe*- 
cution, and he died naturally. Bu;t hi9 stQrj 
survive^^ to warn all succeeding jurymen to 
e©.de9.,your better to understand wh^t ^t i^. they 
dp, g^nd what the conseqiuenQes thereqf will b?^ 
7. As there is nothing I have s?iid in.l;end.^ 
tp encoui:age yoiA to partiality, or tempt any 
juryman to ^ gonnivance at sip, and malefac^ 
tpr9, . whereby those pe^ts pf ^ciety shoijld 
avoi^ being brought to ppjidign punishin^nt, 
and so th? law cease tp bfe 2k terror to eviJ,-doers, 
which were in him an horrible p^ljury, 9ff4 
indifed a foplis^h pity, qx: iimd^Us, mis^nporiia^ 
a cruel mercy ; (for he \s highly inju^pup to 
the gopdj^ th^t ab;3plyeft tl^e. bad, vrlpien real 
crimes are proved against them :) so I must 
take leave to say,, that in QS^^es^ where the inat- 
ter is dubious, both lawyers,, and di^vines, 
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prescribe rather favour, than rigour. An emi- 
nent and learned judge* of our own, has in 
this advice and wish gone before me : Mallem 
reverd viginti facinorosos mortem pietate eva-* 
dere, quhmjmtum unum injusU corukmnari. 

* I verily' (saith he) * had rather twenty evil- 
^ doers should escape death thro' tenderness, 

* or pity, than that one innocent man should 

* be unjustly condemned/ 

I shall conclude with that excellent advice 
of my lord Coke^-^ which he generally ad- 
dresses to all judges, but may no less properly 
be applied to jurors : 

Fear not to do right to all, and to deliver 
your verdicts justly according to the laws ; 
for fear is nothing but a betraying of the sue- ' 
cours that reason should afford : and if you 
shall sincerely execute justice, be assured of 
three things : 

1. Though some may malign you, yet God 
will give you his blessing. 

2. That though thereby you may offend 



* Fortescue^ cap. 27. 
t In the Epilogue of his 4th Part of Institutes. 
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great men, and favourites, yet you shall have 
the favourable kindness of the Almighty, and 
be his favourites. 

And lastly, That in so doing, against all 
scandalous complaints, and pragmatical devi- 
ces, against you, God will defend you as with 
a shield. — * For thou. Lord, wilt give a bless- 
' ing unto the righteous, and with thy favour- 
' able kindness wilt thou defend him as with 
* a shield/ Psalm v. 15. 
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